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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
HAROLD E. GRIST, JR.,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 45873
NEZ PERCE COUNTY NO. CR 2005-6894

APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Harold E. Grist, Jr. appeals from the district court’s order denying his Idaho Criminal
Rule 35 (hereinafter, Rule 35) motion for correction of an illegal sentence.

Statement of the Facts and Course of Proceedings
In 2005, Mr. Grist was charged with seven counts of lewd conduct with a minor under the
age of sixteen, I.C. § 18-1508; one count of sexual abuse of a child under the age of sixteen,
I.C. § 18-1506(1)(b); and two counts of sexual battery of a minor child sixteen or seventeen
years of age, I.C. § 18-1508A. State v. Grist, 152 Idaho 786, 788 (Ct. App. 2012). He was
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convicted following a trial in 2006. Id. Mr. Grist appealed, and the Idaho Supreme Court
vacated the judgment and remanded the case for a new trial. Id. (citing State v. Grist, 147 Idaho
49 (2009)). After a retrial, Mr. Grist was again found guilty of all counts. Id. The Court of
Appeals affirmed Mr. Grist’s conviction but modified his sentences to their original terms,
holding that the district court imposed vindictive sentences following his successful appeal. Id.
at 795.
In 2017, Mr. Grist filed a Rule 35 motion to correct an illegal sentence. (R., p.39.) He
asserted that the statute of limitations had run for his lewd conduct and sexual battery charges,
and that his convictions for sexual abuse were predicated on the other charges, which rendered
all of his sentences illegal. (R., pp.39-42.) The district court denied the motion, holding that all
of the charges were brought within the applicable statute of limitations. (R., p.46.) Mr. Grist
appealed. (R. p.51.)

ISSUE
Did the district court err by denying Mr. Grist’s Rule 35 motion for correction of an illegal
sentence?

ARGUMENT
The District Court Erred By Denying Mr. Grist’s Motion For Correction Of An Illegal Sentence
Idaho Criminal Rule 35 is a narrow rule that allows a trial court to correct
an illegal sentence at any time, or to correct a sentence imposed in an illegal manner within 120
days. State v. Farwell, 144 Idaho 732, 735 (2007); I.C.R. 35. “Generally, whether a sentence is
illegal or whether it was imposed in an illegal manner is a question of law, over which we
exercise free review.” Id.. “[T]he term “illegal sentence” under Rule 35 is narrowly interpreted

2

as a sentence that is illegal from the face of the record, i.e., does not involve significant questions
of fact or require an evidentiary hearing.” State v. Clements, 148 Idaho 82, 86 (2009).
At the time the charges were filed in the instant case, the applicable statute of limitations
provided:
(1) A prosecution for any felony … must be commenced by the filing of the
complaint or the finding of an indictment within five (5) years after its
commission. Except as provided in subsection (2) of this section, a
prosecution for any felony committed upon or against a minor child must be
commenced within five (5) years after the commission of the offense by the
filing of the complaint or a finding of an indictment.
(2) A prosecution under section 18-1506 or 18-1508, Idaho Code, must be
commenced within five (5) years after the date the child reaches eighteen (18)
years of age.
I.C. §19-402 (2003).
The district court found that the complaint was filed on August 3, 2005. (R., p.48.) With
regard to Mr. Grist’s two charges pursuant to I.C. § 18-1508A, the sexual battery charges, the
court concluded that, because there was no specific provision providing otherwise, the charges
must have been filed no later than five years after the commission of the offense. (R., p.48.)
Citing to the Information, the court concluded that the charges alleged conduct that occurred
from August 7, 2000 to December 31, 2000, and from January 1, 2001, to December 31, 2001.
(R., p.48.) The court concluded that the five year statute of limitations had not run on these
charges.
With regard to Mr. Grist’s charges for lewd conduct pursuant to I.C. § 18-1508 and for
sexual abuse pursuant to I.C. § 18-1506, the court concluded that the statute of limitations was
five years after the date the victim turned 18. (R., p.48.) The court found that the victim was
born on

1984 and would have turned 18 on
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2002. (R., p.48.) Therefore, the

court found that statute of limitations did not bar the remaining charges until August 7, 2007, and
therefore the charges were brought within the statute of limitations. (R., p.48.)
Mindful of the district court’s factual findings, Mr. Grist submits that the district court
erred by denying his motion for correction of an illegal sentence.

CONCLUSION
Mr. Grist requests that the district court’s order be reversed and this case remanded for
further proceedings.
DATED this 10th day of October, 2018.

/s/ Justin M. Curtis
JUSTIN M. CURTIS
Deputy State Appellate Public Defender
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